
BY ANY MEANS NECESSARY – 
PIRATING v. PROTECTING COPYRIGHT! 

 
Copyright policy has always been 

driven by the need to maintain a balance 
between the right holder and copyright 
pirates.  The latter’s aim, it appears, is to 
benefit from the creativity of others by any 
means necessary. 

Right holders, on the other hand, 
intent on reaping the full economic benefit of 
their copyright, are fighting back.  They too 
feel they must win by any means necessary 
after all; it is their property that is at stake. 

Who will win this race is anyone’s 
guess but right holders have at least since 
the Berne Convention1 been fighting back.  
The war has become more intense in recent 
times.  One reason for this intensity is the 
development of new media for the 
packaging and distribution of expression.  

New media has impacted on the 
reproduction, storage and transmission or 
distribution of works.    These changes are 
in the nature of advances in digital 
technology including the placing of the 
Internet in the public domain in about 1995. 

New media is basically any device 
enabling storage and distribution of 
copyrighted material in a digitized format.  It 
includes Compact Discs (CD’s), Digital 
Versatile Disks (DVD’s) computer hard 
drives, MP3 formats and the memory cards 
of various types. These enable the storage 
of copyrighted material in larger quantities 
than previously conceived.    

In the race to exploit copyright, this 
is good news for right holders as a general 
principle but it is bad news when it is 
realised that infringers are equally able to 
store large amounts of infringing materials 
on these various types of media.   The 
problem intensified with the ability to share 
files over networks such as the Internet or 
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Peer to Peer (P2P) networks.  This means 
that large amounts of infringing materials are 
swapped over the Internet or P2P networks 
without commensurate compensation or at 
all to the right holders.    

The changes enable illicit copying in 
a manner that was never contemplated at 
the time of formulating copyright policy.  
Inasmuch as it is less expensive for the right 
holder to reproduce and distribute his work, 
it is easy for the infringer to capitalize on and 
exploit the work to the detriment of the right 
holder.  A digital copy is almost 
indistinguishable from the original.    

The right holders are backed by 
digital anti-circumvention measures and 
legislation to back them. The new measures 
arise out of the WIPO2 Copyright Treaty 
adopted at a Diplomatic Conference in 
December 1996.  The United States, the 
European Union (EU), Australia and Japan 
are four jurisdictions that have implemented 
new the WIPO guidelines in the developed 
world.  St. Lucia in the Caribbean has also 
adopted the guidelines while Jamaica has 
sent drafting instructions to the 
parliamentary council.  The measures are 
intended to have worldwide implementation 
by being incorporated into local legislation. 
 The WIPO guidelines are minimum 
requirements for each contracting 
country/state.  This means that each country 
can make the provisions as narrow or as 
wide as possible.  The relevant articles are 
Articles 11 and 12.  Article 11 deals with 
technological access control measures 
whereas Article 12 deals with the protection 
of rights management information including 
who has authority to manage and distribute 
rights associated with copyright.    

The effect of these provisions is to 
enable right holders to embed technological 
protection in the digital storage or 
distribution media that is used to package 
and distribute their works for the purpose of 
protecting and managing their rights.   It 
means that any person who, after the 
implementation of these provisions into local 
law, either: 

a. engages in the act of circumventing 
or removing any of these 
technological protection measures 
or 
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b. manufacturers, traffics in or sells 
and in some cases possesses 
devices that enable the removal of 
access control measures or rights 
management information or  

c. distributes or communicates the 
work without the authority of the 
right holder. 

can find himself at the wrong end of the law.   
At the risk of over simplifying the provisions, 
they protect access to the work hence 
access control measures and rights to the 
work once access is given, hence rights 
management.    

The right to distribute the work has 
been the subject of controversy.   This is in 
the context of new distribution media and 
third party service providers such as Internet 
Service Providers.  Is the service provider 
liable for contributory infringement when 
they host content on behalf of infringers?   
The  DMCA3 provisions deal with this issue 
and there is the recent Tariff 22 decision  in 
Canada where the Federal Court of Appeal 
declined to find Internet Service Providers 
liable for the file swapping activities of their 
customers.  In this case the Canadian 
recording industry tried by action to 
proscribe and/or regulate file sharing and 
music swapping over the Internet.   

Bearing in mind that there is no 
international copyright law, the 
implementation of these provisions in 
Jamaica means that international right 
holders will be entitled and be able to protect 
their copyright in the same way as they do in 
the developed world. This is good news for 
right holders who are particularly susceptible 
to copyright piracy.   These would include 
satellite television providers who are 
constantly at war with signal pirates.  These 
pirates download signals and either re-
transmits them for commercial financial gain 
or for private viewing.   Directv Inc, for 
example, has a whole investigative unit 
dedicated to ferreting out persons who either 
make, traffic in or are in possession of 
devices that are used to enable signal theft.  
They have been able to take advantage of 
the provisions of the U. S. DMCA which has 
given effect to these treaty provisions.  The 
penalties under this Act are stiff ranging 
from a low of US$250 – US$5, 000.00 for 
statutory damages, which can be increased 
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by the Court on proof of loss by the right 
holders.   That Act has also criminalised in a 
more serious way infringements of 
copyright. 
 It is anyone’s guess what Jamaica’s 
provisions will look like.  Whatever it is it will 
be hailed by right holders as a big step 
towards stopping copyright piracy.   There is 
a big debate as to whether the U. S. or the 
E. U. Provisions are overly broad.  It would 
therefore be instructive for Jamaica like 
Canada, to: 

a. adopt a wait and see approach and 
b. adopt a comparative approach with 

a view to learning from any of the 
difficulties associated with the 
DMCA or the EU directive. 

As a general principle, Jamaica’s move in 
this direction is good.  It means that as a 
country we are able to offer protection for 
our own copyright as well effective copyright 
enforcement to foreign copyright holders.  
This clearly has its benefits in so far as it 
enables Jamaica to take its right place in the 
new global, knowledge-based economy. 
  


